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Summary 
 

TSYS Acquiring Solutions, LLC (“TSYS”), by its counsel, hereby submits its Opposition 

to the Application for Review filed by Electronic Payment Systems, LLC (“EPS”) in the above-

captioned proceeding.  The Application for Review urges the Commission to not merely overrule 

the Wireline Competition’s Bureau’s Declaratory Ruling in this proceeding, but to necessarily 

change the Commission’s existing rules and policies to accomplish that result.  EPS’s 

Application for Review is both substantively and procedurally defective, and as is demonstrated 

below, seeks to perpetrate a fraud upon the Commission in asserting that no toll free number 

hoarding or brokering is involved here.  As was the case with EPS’s Opposition below, its 

Application for Review lacks any basis in fact or law, and instead merely urges the Commission 

to ignore existing rules and policies in order to achieve a result more to EPS’s liking.  For these 

and numerous other reasons discussed herein, EPS’s Application for Review should be denied. 

 



 

Background 

As discussed in detail in TSYS’s original Petition in this proceeding,1 which is hereby 

incorporated by reference, TSYS is one of the largest processors of payment card transactions in 

the U.S., processing the front end (authorization) and back end (settlement) of payment card 

transactions.  Many merchants, particularly small businesses, use point of service payment card 

readers that rely on dial-up connections to relay payment card and transaction data to TSYS so 

that payment card transactions can be processed and the merchant paid.  To accommodate this 

need, TSYS has a pool of toll free numbers for which it is the subscriber of record that are used 

to provide dial-up payment card processing.  Each local point of service payment card reader has 

a primary toll free number and typically a secondary or backup toll free number embedded in its 

software.  When a merchant runs a customer’s payment card through the reader, the device calls 

TSYS (via its RespOrg) on its set toll free number and relays the payment card and transaction 

information to TSYS so that the merchant can obtain authorization for the transaction.  

Transaction Network Services, Inc. (“TNS”) and Verizon are the RespOrgs for the TSYS toll 

free numbers that are the subject of the Declaratory Ruling from the Wireline Competition 

Bureau (the “Bureau”).  

The toll free numbers maintained by TSYS and made available for use by merchants are 

therefore the “pipes” through which payment card and transactional data flows.  The seven 

TSYS toll free numbers at issue in this proceeding are used by over 750,000 payment card 

readers throughout the U.S., processing over One Billion payment card transactions per 

                                                 
1 Petition of TSYS Acquisition Solutions, LLC, In re Transaction Network Services, Inc., TSYS Acquiring Solutions, 
LLC, and Electronic Payment Systems, LLC Regarding FCC Jurisdiction and RespOrg Responsibilities to Comply 
with Part 52 of the FCC’s Rules and the SMS/800 Tariff Requirements, CC Docket No. 95-155 (filed January 24, 
2011) (the “Petition”).  
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year.2  This represents nearly 12% of the businesses in the U.S.3  On a typical day, TSYS 

processes over $150 million dollars in payment card transactions through its toll free numbers.4  

It is critical to these businesses, which are in turn critical to the U.S. economy, that these 

payment card transactions go through promptly, reliably, and successfully.  

In 2005, EPS entered into a Processing Services Agreement with TSYS under which 

TSYS would provide credit card processing and authorization services to merchants represented 

by EPS.5  TSYS then began the process of working with EPS to convert EPS’s merchants to the 

TSYS card processing system.  As part of that process, EPS selected the toll free numbers (from 

the pool of numbers held by TSYS) that were programmed into its merchants’ point of service 

payment card readers.6  EPS placed most of its merchants on three of the TSYS toll free 

numbers, but scattered some of its merchants across several other TSYS toll free numbers.7  EPS 

has continued to do this with new merchants it has signed up since that time. 

TSYS has remained the primary processor for EPS since 2005, but EPS merchants 

represent only a tiny portion of the businesses that use TSYS’s dial-up processing.  For example, 

in November of 2010, on the three TSYS numbers for which TNS is the RespOrg, 2,450 EPS 

merchants processed approximately 164,079 transactions, whereas approximately 573,000 non-

EPS merchants processed 70.2 million transactions on those three toll free numbers.8

After repeated fee disputes between TSYS and EPS, the parties entered into binding 

arbitration proceedings in 2008 to resolve the fee issues.  In early 2009, the arbitrator found in 
                                                 
2  Petition at 3. 
3  Id. 
4  Id. 
5  Id. 
6  Id. 
7  Id. at 3-4. 
8  Id. at 4. 
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favor of EPS, and ordered TSYS to pay approximately $3 million to EPS.9  TSYS subsequently 

paid EPS that amount in satisfaction of the arbitrator’s award. 

In addition to the financial award, however, EPS asserted during the arbitration that 

TSYS had verbally promised to provide EPS with an exclusive toll free number for its 

merchants’ payment card processing.  TSYS disputed that claim, noting among other things that 

the parties’ Processing Services Agreement included an “integration clause” stating that “This 

Agreement constitutes the entire agreement between the parties hereto relating to the subject 

matter hereof and all prior negotiations, agreements, and understandings, whether oral or written, 

are superseded hereby.”  Despite this express contractual language, the arbitrator ruled that there 

had been a verbal agreement that TSYS would provide “the toll free number” used by EPS, and 

the arbitration award included the following language: 

5.  The Arbitrator orders TSYS to provide EPS with immediate and 
continuous ownership, control and access to the toll free 1-800 number 
that connects EPS’ merchants to a processor.10

Since this arbitration ruling was released, it has become clear that the arbitrator was 

unaware that EPS had been programming a variety of TSYS’s toll free numbers into its 

merchants’ point of sale payment card devices, none of which were exclusive to EPS merchants, 

and that as a result, “the toll free 1-800 number that connects EPS’ merchants to a processor” 

does not exist.  In fact, EPS is using seven of TSYS’s toll free numbers (the numbers addressed 

by the Declaratory Ruling) to provide EPS merchants with payment card processing services.11  

All of these numbers were in use by TSYS prior to the 2005 Processing Services Agreement 
                                                 
9  Id. at 4. 
10 See TSYS Acquiring Solutions, LLC v. Electronic Payment Systems, LLC, Order, Doc. 59 in Case No. 2:09-CV-

00155-JAT (D. Ariz. 2010), at 7 (lines 22-24). 
11  Petition at 5.  The seven toll free numbers are: 800-370-8507, 877-488-0358, and 800-411-6902 (the three for 

which TNS is the RespOrg), and 800-523-0527, 800-533-4488, 877-488-0467, and 877-488-0757 (for which 
Verizon is the RespOrg).  
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between TSYS and EPS.  As a result, none of these numbers are exclusive to EPS merchants 

who, as discussed above, represent only a tiny portion of the transactions transmitted over any of 

these numbers. 

Given these facts, TSYS concluded that the most reasonable interpretation of the 

language from the arbitration award was that TSYS was required to obtain such a number for 

EPS’s exclusive use.  In October of 2009, TSYS offered to satisfy the arbitrator’s award by 

procuring for EPS a dedicated toll free number for use exclusively by EPS merchants.  EPS 

rejected that offer the very next day, asserting that it wanted the existing number (that actually 

did not exist) referenced in the arbitration order.12

As EPS sought to enforce the toll free number aspect of the arbitration award in court, 

TSYS sought to have the binding arbitration award vacated.  Unfortunately, the Federal 

Arbitration Act intentionally makes it extremely difficult to overturn a binding arbitration 

decision, and TSYS’s efforts to do so were rebuffed.  TSYS subsequently sought to have a 

federal district court in Arizona clarify that, since the toll free number referenced in the 

arbitration award does not actually exist, the award should be interpreted to require the creation 

of a new exclusive toll free number for EPS merchants’ payment card transactions.13  However, 

that request for clarification was also denied, and TSYS has appealed that decision to the U.S. 

Court of Appeals for the 9th Circuit, where the appeal is currently pending.14  

As it became clear in the course of these various court proceedings that there was no 

existing toll free number dedicated exclusively to EPS merchants, and that EPS merchants were 

using seven different TSYS numbers shared with hundreds of thousands of non-EPS merchants, 

                                                 
12  Petition at 5. 
13  Id. at 5-6. 
14  Id. at 6. 
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EPS altered its approach and argued that the only way to satisfy the arbitration award is to 

require TSYS to transfer all seven toll free numbers to EPS.  The federal district court agreed 

that is what EPS was seeking, stating: 

[TSYS] asserts that the newly discovered evidence – namely, the 
disagreement between the parties concerning the meaning of the award of 
the 1-800 number – did not come to light until October 2009.  The Court 
disagrees.  The arbitrator issued his award in January 2009.  It is clear 
from the face of the award what the arbitrator ordered: that [TSYS] turn 
over control of the numbers that connect [EPS’s] customers to a processor.  
[TSYS] focuses on the word the, but misses the thrust of the arbitrator’s 
finding and conclusion; namely, that [EPS] is to be awarded control over 
its merchants in the event [EPS] decides not to retain [TSYS’s] services.  
It was not the goal of the arbitrator, as mentioned throughout his award, to 
award [EPS] a single telephone number; rather, [EPS] was seeking 
ownership and control of the numbers its merchants use.15    

EPS proceeded in earnest to enlist the federal courts in its efforts to forcibly take all 

seven toll free numbers from TSYS, filing a Motion to Compel surrender of “ownership, control 

and access” to the numbers in the Arizona federal district court, and serving a Writ of Execution 

on TNS, one of  TSYS’s two RespOrgs for the toll free numbers, through the U.S. District Court 

for the Eastern District of Virginia.16  The Writ, which EPS recently withdrew without prejudice 

in light of the Bureau’s Declaratory Ruling, demanded TNS hand over  

the goods and chattels, lands and tenements in your district belonging to:  
TSYS Acquiring Solutions, LLC and held by Transaction Networks 
Services, Inc. and set forth in Schedule A attached hereto.17

Schedule A of the Writ listed the “Specific Property” to be turned over as “Toll-free numbers 

800-370-8507, 877-488-0358 and 800-411-6902 and all documents necessary to provide 

                                                 
15  TSYS Acquiring Solutions, LLC v. Electronic Payment Systems, LLC, 2010 WL 1781015 (D. Ariz. 2010), at *5 

(brackets in original; emphasis in original). 
16  Petition at 6-7. 
17  See Petition at Exhibit 1. 
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Electronic Payment Systems, LLC with immediate and continuous ownership, control, and 

access to said numbers.”18   

 In response to these actions, TSYS filed its Petition with the FCC asking the FCC to 

exercise its primary jurisdiction over toll free numbers and enforce its rules and policies 

prohibiting transfers of such numbers between unaffiliated entities.  While the Petition was 

pending at the FCC, the court in Arizona granted EPS’s Motion to Compel, requiring TSYS to 

transfer the seven toll free numbers to EPS within 90 days.19  When the Bureau issued the 

Declaratory Ruling, TSYS asked the Arizona court to reconsider its grant of the Motion to 

Compel, and that court has temporarily stayed enforcement of its order while it considers 

TSYS’s Motion for Reconsideration.20  EPS has filed a response to that reconsideration 

suggesting various ways it believes the court could evade the Declaratory Ruling and the FCC’s 

authority over toll free numbers.21  To say the least, none are compatible with the Commission’s 

“first come, first served” rules and policies regarding toll free numbers, nor with the Declaratory 

Ruling. 

 It is in this context that EPS has filed its Application for Review, effectively telling the 

Commission to rewrite its rules and policies regarding toll free numbers to permit the transfer, 

while telling the court in Arizona that neither the FCC nor the Declaratory Ruling are an obstacle 

to transferring control of the numbers to EPS.  As discussed below, what EPS seeks from the 

Commission lacks any basis in fact or law, and would harm not just TSYS, but hundreds of 

                                                 
18  Petition at Exhibit 1. 
19  See TSYS Acquiring Solutions, LLC v. Electronic Payment Systems, LLC, 2011 U.S. Dist. LEXIS 11647 (D. Ariz. 

Jan. 28, 2011); TSYS Acquiring Solutions, LLC v. Electronic Payment Systems, LLC, Order, Doc. 108 in No. 2:09-
cv-00155-JAT (D. Ariz. Feb. 15, 2011). 

20  TSYS Acquiring Solutions, LLC v. Electronic Payment Systems, LLC, Order, Doc. 113 in No. 2:09-cv-00155-JAT 
(D. Ariz. Mar. 4, 2011). 

21  EPS’s Response to the TSYS Motion for Reconsideration is attached hereto as Exhibit A. 
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thousands of local merchants and their customers, without any form of countervailing public 

benefit to justify such an action.   

I. The Transfer of Toll Free Numbers Sought by EPS Has No Legitimate Purpose 

To better understand EPS’s multi-year pursuit of TSYS’s toll free numbers, it is 

important to note that the transfer of the numbers to EPS serves no purpose whatsoever.  The 

reason for the arbitrator ordering the transfer was ostensibly to ensure that EPS could easily 

change credit card processors when it desired by “repointing” its merchants’ exclusive toll free 

number to a different processor, thereby avoiding the need to download a different toll free 

number into their card readers.22  However, the arbitrator obviously did not understand the 

technology, because merely redirecting the toll free calls to a different processor would 

accomplish nothing for EPS or its merchants. 

 The payment card readers used by EPS (and other) merchants transmit the relevant 

transaction data via toll free numbers programmed into those units.  TSYS, like other payment 

card processors, uses its own secure proprietary data format that is also programmed into the 

payment card readers to transmit the transaction data to TSYS.  When a customer swipes their 

payment card in the merchant’s card reader, the data for the transaction is sent over the toll free 

numbers to TSYS in “TSYS-speak” for processing and authorization of the payment.  

Redirecting that “call” to a different processor would accomplish nothing, since no other 

processor can “read” or process that highly confidential information in the TSYS format. 

 As a result, if EPS wishes to use a different payment card processor for its merchants, it 

will first need to download that new processor’s software into its merchant’s card readers.  

Because of this, EPS merchants would have to perform a download for their card readers 

                                                 
22  See, e.g., Application for Review at 3. 
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regardless, and including a new toll free number in that download is a simple matter.  Indeed, it 

is standard operating procedure, since the change to a new processor invariably involves 

converting not just to that processor’s software, but to its toll free numbers as well.  Transferring 

control of TSYS’s numbers to EPS would therefore serve no purpose, other than to bury its new 

card processor in “wrong numbers” from non-EPS TSYS merchants, whose card readers would 

continue to dial those numbers for each and every payment card transaction, leading to millions 

of failed transactions at businesses across America.  

 EPS’s claimed reason for needing the seven toll free numbers transferred to it is therefore 

entirely fictional.  Indeed, all merchants, including EPS merchants, that are currently using these 

toll free numbers would suffer substantial disruption in their ability to process customer 

transactions if they were removed from TSYS’s control.  As demonstrated below, EPS’s sole 

purpose in doggedly pursuing control of TSYS’s numbers is to profit by violating the FCC’s 

prohibitions on toll free number hoarding and brokering with regard to those numbers. 

II.  The Application for Review Fails to Present Any Legal Basis Whatsoever for 
Challenging the Declaratory Ruling 

 EPS’s Application for Review seeks to paint EPS as a wronged party worthy of a unique 

exception to the Commission’s prohibition on toll free number transfers.  However, as the 

Declaratory Ruling made clear, the FCC has only twice authorized the transfer of a toll free 

number between unaffiliated parties, and has only done so “in extraordinary circumstances 

involving public safety.”23  Despite this clear statement, and the Declaratory Ruling’s equally 

clear statement that “this declaratory ruling only reiterates our rules regarding the distribution 

                                                 
23  Declaratory Ruling at n.22. 
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and transfer of numbers,”24 EPS challenges the result, and rests the entirety of its appeal on two 

“Questions presented”, which are stated as: 

1. Where two or more unaffiliated commercial entities enter into a voluntary 
agreement to transfer the subscriber’s interest in toll free numbers in order to 
facilitate the continuation of business without interruption, (and there is no sale, 
hoarding, or brokering), can such transfer be accomplished through execution of a 
transfer of service agreement which indicates all parties, including the FCC, have 
been notified of the change? 

If the answer to Question 1 is “no”, then: 

2. Where two or more unaffiliated commercial entities enter into a voluntary 
agreement to transfer the subscriber’s interest in toll free numbers in order to 
facilitate the continuation of business without interruption, (and there is no sale, 
hoarding, or brokering), should the FCC approve such transfer even in the 
absence of ‘extraordinary circumstances involving public safety’? 

Application for Review at 2. 

 The legal answer to both questions is of course “No”, as a contrary result would violate 

the Commission’s “first come, first served” rules and policies regarding toll free numbers, the 

SMS/800 Tariff, and the principles stated in all prior precedent regarding the transfer of toll free 

numbers.25   

 Importantly, EPS fails to actually dispute any component of the Declaratory Ruling.  It 

does not challenge (at least with any coherent legal argument) that the FCC possesses exclusive 

jurisdiction over the assignment of toll free numbers, that the transfer would violate the explicit 

terms of the SMS/800 Tariff, that the Commission’s rules require that toll free numbers be 

assigned on a first come, first served basis, that because of this the FCC has never authorized the 

transfer of a toll free number between unaffiliated parties where lives were not in danger, or that 

RespOrg’s are prohibited as a matter of course from transferring numbers in violation of the 

                                                 
24  Declaratory Ruling at ¶ 9. 
25  See Petition at 11-23; Declaratory Ruling at ¶¶ 9-10. 
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Commission’s rules and policies.  Instead, EPS merely challenges the cumulative result of those 

individual facts, which is the Declaratory Ruling’s conclusion that the toll free number transfer 

EPS seeks is not possible.  In other words, the principal argument made by the Application for 

Review is just that EPS does not like the Bureau’s result.  

 In this regard, it is also worth noting that EPS fails in its Application for Review to 

present a single FCC decision, rule, or policy that conflicts with the Declaratory Ruling.  As 

discussed further below, the Application for Review does not seek an accurate interpretation of 

existing law, but the adoption of different laws more to EPS’s liking.  Thus, the “Questions 

presented” are questions only in the mind of EPS, and there is no legal basis for its Application 

for Review. 

III.  The Application for Review Seeks to Perpetrate a Fraud Upon the Commission  

 In the absence of legal support for its desired outcome, EPS turns to factual 

misrepresentations to accomplish its objective.  The Application for Review is rife with false 

statements and omissions.  For example, its portrayal of how the Declaratory Ruling came into 

being is: “Proceeding unilaterally and without notice to EPS, TSYS sought a declaratory ruling 

from the Wireline Competition Bureau of the FCC.  On February 24, 2011, the Bureau issued the 

requested ruling.”26  However, as the Certificate of Service to TSYS’s Petition demonstrates, 

EPS was served with the Petition, and therefore certainly had notice of it.  Also, absent from this 

narrative is the fact that EPS not only had an opportunity to respond, but actually did so, filing an 

opposition to TSYS’s Petition.  The Declaratory Ruling rejected the arguments that EPS now 

raises again in its Application for Review.27

                                                 
26  Application for Review at 4. 
27  Declaratory Ruling at ¶ 5. 
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 Of greater consequence, however, is the fact that the factual premise of every single 

component of both of EPS’s  “Questions presented” is false.  First, as the record indicates, there 

has never been “a voluntary agreement to transfer the subscriber’s interest in toll free numbers” 

here.  The arbitrator’s ruling was merely that a verbal agreement to create a dedicated EPS 

number was made between the parties in 2005, and he ordered as a remedy that this dedicated 

number be transferred to EPS.  When the arbitrator ordered that “the number” be transferred, he 

was unaware that no such dedicated number ever existed, much less that EPS had elected to 

place its merchants on seven of TSYS’s toll free numbers.  Not even EPS can claim with a 

straight face that TSYS and EPS entered into a “voluntary agreement” to transfer seven toll free 

numbers in contravention of FCC rules and policies. 

 Second, as discussed above, the transfer of the toll free numbers has nothing to do with 

“facilitat[ing] the continuation of business without interruption.”  To the contrary, a transfer 

would cause massive disruption to over 750,000 payment card readers used by merchants across 

the U.S., including EPS’s own merchants.  Again, the premise of both questions presented is 

false. 

 Third, and this is where EPS moves from a callous disregard of the truth to an outright 

fraud upon the Commission, the premise of both “Questions presented” is explicitly conditioned 

upon there being “no sale, hoarding, or brokering” of the numbers.  Elsewhere in its Application 

for Review, EPS reiterates in seeking its requested relief that “[t]here are no numbers that are 

being hoarded and not used,” and “[l]ikewise, EPS is not brokering or selling the numbers to 

another for consideration.”28  

                                                 
28  Application for Review at n.4. 
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 Those statements are plainly false.  Attached hereto as Exhibit B is a June 22, 2010 letter 

from EPS’s counsel to TSYS’s Arizona counsel noting how harmful the toll free number transfer 

would be for TSYS’s business and merchants, and proposing that “EPS will sell its number to 

TSYS for $23,976,750.”29  The letter concludes with the dark admonition that “[a]s you have 

already seen, as time passes the price for which EPS is willing to sell its number to TSYS 

increases.  This trend will continue.”30

 EPS apparently felt its scheme to engage in toll free number hoarding and brokering 

would never become public, as it marked the front page of its letter “CONFIDENTIAL 

SETTLEMENT DOCUMENT PURSUANT TO F.R.E. 408.”  Rule 408 of the Federal Rules of 

Evidence generally prohibits the disclosure in court of a document relating to a settlement 

proposal.  However, as the  FCC’s own Media Bureau noted in a decision just a few weeks ago, 

“[o]nly ‘formal hearings’ before the Commission, such as occur before an Administrative Law 

Judge, are governed by the Federal Rules of Evidence,  and even then only if the ends of justice 

would be served by their application.”31  This proceeding is of course not a formal hearing, and 

the Commission is free to consider this documentation demonstrating that the transfer of toll free 

numbers sought be EPS is nothing more than an effort to engage in hoarding and brokering of 

toll free numbers.  Indeed, “the ends of justice” require that consideration.    

 Thus, the “Questions presented” in EPS’s Application for Review are not the actual 

questions here at all.  The actual question EPS’s Application for Review poses to the 

Commission is whether the Commission will overrule the Bureau’s Declaratory Ruling by 

ignoring its own rules and every relevant Commission policy and precedent in order to clear the 

                                                 
29  Exhibit B at 2. 
30  Exhibit B at 3. 
31  Comcast Cable Communications, LLC, DA 11-466 (MB Mar. 10, 2011). 
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way for EPS to engage in a profitable violation of the FCC’s prohibitions on toll free number 

hoarding and brokering.  The answer to that question must obviously be a resounding “No”.   

 IV. EPS’s Scheme to Engage in Hoarding and Brokering of Toll Free Numbers Is a 
Clear Violation of the Commission’s Rules That Cannot Be Countenanced 

Section 52.107 of the Commission’s Rules prohibits the hoarding or brokering of toll free 

numbers, as does the SMS/800 Tariff.32  As Section 52.107(b) explains, the FCC “has concluded 

that hoarding, defined as the acquisition of more toll free numbers than one intends to use for the 

provision of toll free service, as well as the sale of a toll free number by a private entity for a fee, 

is contrary to the public interest in the conservation of the scarce toll free number resource and 

contrary to the FCC's responsibility to promote the orderly use and allocation of toll free 

numbers.”33

As both the circumstances34 and EPS’s own letter35 make clear, EPS seeks via this 

proceeding to first hoard the seven toll free numbers, and then broker them back to TSYS for a 

tidy sum.  These are precisely the activities that the Commission sought to prevent in adopting 

Sections 52.107 and 52.111 (the first come, first served rule).  Far from providing a basis for the 

                                                 
32  47 C.F.R. § 107; SMS/800 Tariff at § 2.3.1(A)(8) (“All entities, (e.g., Resp Orgs, subscribers, service providers), 

are prohibited from selling, brokering, bartering, and releasing for a fee (or otherwise) any toll-free number.”). 
33  47 C.F.R. § 107(b).  Section 52.107(a)(3) of the Commission’s Rules notes that “[r]outing multiple toll free 

numbers to a single toll free subscriber will create a rebuttable presumption that the toll free subscriber is 
hoarding or brokering toll free numbers.”  47 C.F.R. § 107(a)(3).  Here, EPS seeks the transfer of seven toll free 
numbers that currently process the payment card transactions of hundreds of thousands of merchants for the 
claimed purpose of serving a vastly smaller number of EPS merchants.  EPS argues that as long as a few EPS 
merchants are using each of the seven numbers, no hoarding is occurring.  Application for Review at n.4.  
However, the test for hoarding is not merely whether a number is being used.  As the Commission noted in 
adopting its prohibition on hoarding, one factor to be considered in identifying hoarding is “the amount of calling 
of a particular number ….”  Toll Free Service Access Codes, 12 FCC Rcd 11162 (1997) at ¶ 40.  Thus, even if the 
Commission did not have the “smoking gun” evidence it possesses here of hoarding/brokering, Section 
52.107(a)(3) establishes a presumption of hoarding/brokering, and EPS has certainly failed to rebut that 
presumption. 

34  See Section I, supra. 
35  See Exhibit B. 
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Commission to make a unique exception to its rules and policies, the facts here present the very 

reason why having those rules in place is necessary to protect the public interest. 

V.  EPS Presents No Public Interest Basis for Permitting the Transfer It Seeks 

Even were it not so transparently obvious that EPS opposes the Declaratory Ruling not 

because of any error in it, but because it stands in the ways of EPS’s profit potential, the 

Commission would still need to examine the public interest basis for granting the relief EPS 

seeks.  However, EPS points to no public benefit, and there is none.  A transfer benefits only 

EPS.  In contrast, approving the transfer would undercut the very public interest benefits the 

FCC sought to protect in adopting its first come, first served rule for the assignment of toll free 

numbers. 

Moreover, approving the transfer would cause harm to hundreds of thousands of 

merchants in the U.S. that rely on those numbers for payment card processing, as well as a far 

larger number of members of the public that depend upon payment card transactions to purchase 

necessities, luxuries, and everything in between from those merchants.  In short, EPS can point 

to no public benefit from approving the transfer it seeks, but the harm to the public of such a 

transfer is all too apparent.   

VI.  The Relief Sought by EPS Is Not Even Theoretically Available Here 

 A.  The Relief EPS Requests Exceeds the Scope of This Adjudicatory Proceeding  

As the Declaratory Ruling itself states, “this declaratory ruling only reiterates our rules 

regarding the distribution and transfer of numbers.”36  That being the case, EPS’s effort to alter 

the result here through the filing of an Application for Review is a futile effort.  “An adjudicatory 

proceeding involving a specific application is not the proper forum for requesting changes in 

                                                 
36  Declaratory Ruling at ¶ 9. 
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Commission procedures and processing guidelines, or for seeking changes in well-established … 

priorities.”37

Yet that is precisely what EPS seeks to do here.  First and foremost, of course, it asks the 

Commission to change the rules that stand in the way of its proposed transfer.  However, it does 

not stop there.  It proceeds to urge the Commission to “recognize that in cases of merger, 

acquisition, or Court Order…, prior FCC approval is not required, so long as no FCC regulation 

such as those prohibiting hoarding, brokering, or sale of numbers is implicated.”38  First, since 

there is no merger or acquisition present here, EPS’s request is obviously beyond the scope of 

this adjudicatory proceeding.  The Commission has repeatedly stated that where a party urges the 

Commission to ignore the language of its rules in order to reach the result sought by that party, 

the appropriate forum is not an adjudicatory proceeding, but a rulemaking proceeding.39  The 

Declaratory Ruling did not make the rules; it only stated what they are, and a review of that 

ruling by the Commission is similarly limited. 

Second, even were that not the case, EPS has failed to present any basis for the one rule 

change it requests that bears any relevance to this proceeding—creating a special exception for 

transfers related to court orders.  Throughout its Application for Review, EPS bemoans the 

impact it alleges the Declaratory Ruling will have on those engaged in mergers and acquisitions, 

but that is of course irrelevant to an adjudicatory proceeding that involves neither.  With regard 

to transfers relating to a court order, EPS fails to provide any reason for the Commission to 

modify its rules to create such an exception. 

                                                 
37  Deer Creek Broadcasting, LLC, 23 FCC Rcd 9553 (MB 2008), at ¶ 7. 
38  Application for Review at 10. 
39  See, e.g., Comcast Cable Communications, LLC, DA 10-1787 (MB Sept. 21, 2010), at ¶ 8 (“The County’s 

objection to the scope of our definition is more suited to a rulemaking proceeding where a rule can be modified 
than an adjudicatory proceeding where it is merely applied to a given set of facts.”). 
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Moreover, the reason the Commission has never created such an exception is all too 

apparent.  Since an agreement to transfer toll free numbers violates the Commission’s rules and 

the SMS/800 Tariff, it would make little sense to let parties circumvent the FCC by entering into 

such an agreement, having one of the parties intentionally “default”, and then having the other 

party obtain a court order to enforce the contract.  The Commission’s rules would quickly 

become meaningless if all a party needed to do before ignoring them is maneuver themselves 

into a court order to engage in the prohibited activity.       

B.  The Only “Authority” EPS Presents in Support of Its Requested Relief Is 
Erroneous and Irrelevant 

 As noted above, EPS presents not a single FCC rule, policy, or precedent in support of its 

Application for Review.  Instead, it presents three wholly irrelevant assertions.  First, it presents 

as its major argument that the FCC is somehow bound by a Texas federal district court decision 

on a motion regarding the transfer of toll free numbers in Ford Motor Co. v. United States Auto 

Club, 2008 LEXIS 74198 (2008) (“Ford Motor”).40  The court in that matter refused a party’s 

request to apply the primary jurisdiction doctrine and refer to the FCC the question of whether 

toll free numbers can be transferred.  Claiming to use its own expertise to interpret the FCC’s 

rules, the court denied a motion to dismiss an action seeking the transfer of such numbers, ruling 

that the transfer sought was legal under the FCC’s rules since no fee was to be paid for the 

numbers at issue. 

 Of course, such a decision has no precedential value over the FCC.  As the Bureau noted 

with regard to the Arizona federal district court decisions in this proceeding, “[w]e note that the 

Commission was not a party to the arbitration or litigation, and is not bound by those decisions.  

Thus, those decisions did not alter any Commission precedent regarding the transfer of toll free 
                                                 
40  See Application for Review at 8-10. 
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numbers.”  Declaratory Ruling at ¶ 6.  In addition, the Ford Motor court asserted that at the time 

of its decision, “the Bureau has yet to clarify the interpretation of the FCC regulations contained 

in the [FCC] letter [regarding toll free number transfers].41  That is of course not the case here, 

where the Bureau’s Declaratory Ruling has provided just such a clarification.   

 Perhaps even more consequential is the simple fact that the Ford Motor court reached an 

obviously erroneous result, since, among other things, it failed to note that the SMS/800 Tariff 

explicitly prohibits toll free number transfers regardless of whether a “fee” is involved.42   

 In short, the court’s decision in Ford Motor was plainly wrong in its interpretation of the 

law, and holds no precedential value for the FCC in any event.  In fact, if there is a lesson to be 

learned from the Ford Motor decision, it is that the judge should have acknowledged the FCC’s 

primary jurisdiction and obtained the FCC’s assistance in reaching the correct result.  Here, the 

Bureau’s Declaratory Ruling provides the clarification that the Ford Motor court sorely missed, 

and it makes little sense to suggest that the expert agency with primary jurisdiction over toll free 

numbers should look to those without such expertise and authority for guidance. 

 Similarly, EPS’s cryptic reference to 855 numbers being freely transferrable is 

nonsensical.43  The sole “authority” EPS cites for this proposition is a document from a private 

entity, not the FCC, and that document relates to NXX codes rather than to toll free numbers.  As 

a result, both the document and EPS’s claims relating to it are entirely irrelevant to this 

proceeding. 

                                                 
41  The FCC letter being referred to is In re Modifying SMS/800 Disconnect and Suspend Status Functions to 

Preclude Transfers of Toll-Free Numbers Directly Between Subscribers, 15 FCC Rcd 24053 (CCB 2000). 
42  See SMS/800 Tariff at § 2.3.1(A)(7). 
43  Application for Review at 6-7. 
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 Finally, EPS attempts to argue that the Declaratory Ruling is somehow undercut because, 

EPS asserts, TSYS’s contracts with RespOrgs contain language relating to the assignment of 

those contracts or of toll free numbers.44  However, even a cursory review of the provisions 

referenced reveals that, at most, they merely allocate authority over assignments as between 

TSYS and its RespOrg.  As a result, the purpose of such provisions is to merely ensure that if 

FCC authority for a transfer is sought (e.g., where a matter of public safety is involved), it is 

TSYS, and not the RespOrg, that has the contractual right to make that decision.  As with its 

other arguments, EPS fails to demonstrate what possible relevance this has to the Declaratory 

Ruling.  

Conclusion 

 The EPS Application for Review fails to meet any of the fundamental legal thresholds for 

such a filing.  It fails to demonstrate any error in the Declaratory Ruling, it fails to establish that 

the changes in the Commission’s rules that it seeks are in any way available in this proceeding, 

and it fails to demonstrate that creating a unique new exception to the Commission’s Rules for 

the benefit of EPS would in any way promote the public interest, as opposed to merely 

undercutting the very purpose of the Commission’s rules.  With regard to this last point, it is also 

clear that EPS’s goal in seeking the transfer of TSYS’s toll free numbers is to accomplish the 

precise result—hoarding and brokering of toll free numbers—that the Commission’s rules were 

designed to prevent.  Thus, contrary to EPS’s claims, this is not a situation where an FCC rule of 

general applicability accidentally “sweeps too broadly”.  Instead, the very purpose of these rules 

is to prevent the result EPS is seeking.  The Declaratory Ruling correctly recognized that, and the  

                                                 
44  Application for Review at 7-8. 
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